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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA
V. Docket No. 06-40034-FDS

AMIT MATHUR,
Defendant.

N’ N N N N N N N

MOTION TO FOR A NEW TRIAL BASED ON NEWLY DISCOVERED EVIDENCE

The defendant, Amit Mathur (“the defendant”) by and through his attorneys, hereby
respectfully requests that this Honorable Court grant his Motion for a New Trial based on newly
discovered evidence, pursuant to Fed.R.Crim.P.33.

Specifically, on September 24, 2008, four months after the defendant’s trial, while at a

civil deposition in Fiorillo v. Massad, 07-40015-FDS (D. Mass), David Massad, a witness for the

government who allegedly was defrauded by the defendant, testified under oath that he owned
Entrust. A copy of the pertinent transcript page is filed with the Memorandum which
accompanies this Motion as Exhibit “E”. The questioning thus went like this:

Q. Okay. Did you have an interest in Entrust Financial.

A. That sounds like something that’s mine.

Q. Yeah. It was, wasn’t it?

A. I don’t remember — we have that now. I don’t know what it is,

it’s — we own a company named Entrust.

This statement constitutes a major piece of new evidence in this case — an admission by

the largest “victim” of the Entrust fraud that he in fact, owned the company, a position entirely

consistent with the defendant’s theory of the case that Massad directed and controlled Entrust.
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Moreover, it amplifies the materiality of evidence withheld from the defendant Mathur until just
at the end of trial — specifically, the SEC’s Enforcement and Referral and Action Memorandum,
which (three years before the trial) found sufficient evidence of criminality (including possible
money laundering) on the part of three government witnesses, David “Duddie” Massad, Pamela
Massad and David Mandera to recommend investigation for criminal prosecution. The newly
discovered evidence, i.e. David Massad’s own words under oath, reveal that Entrust was, indeed,
just a means to an unknown end for him and that he was not a victim of the defendant. It calls
into question the entire underpinnings of the government’s case against the defendant and a new

trial is justfied under Brady and/or Giglio and/or Napue v. Illinois.

Rule 33 allows the court, on defendant’s motion, to “vacate any judgment and grant a
new trial if the interest of justice so requires.” Rule 33(b)(1) provides that a “motion for a new
trial grounded on newly discovered evidence must be filed within 3 years after the verdict or
finding of guilty.” This Court has refused to construe “evidence” narrowly as it pertains to Rule

33 motions. United States v. Lipscomb, 539 F.3d 32, 42 (1st Cir. 2008).

The interests of justice require a new trial. The new evidence not only puts Duddie
Massad in a different light, but it puts the whole case in a different light. Because the defendant
believes that the Court should consider this motion before it sentences Amit Mathur, he

respectfully submits it now.

In the interests of efficiency, this motion is supported by an accompanying memorandum,

which addresses both sentencing and the new trial motion.
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Dated: April 1, 2009 Respectfully submitted,

AMIT MATHUR
By his attorneys,

/s/ Paul J. Andrews

Paul J. Andrews, BBO#558574
DENNERPELLEGRINO, LLP
Four Longfellow Place, 35" Floor
Boston, MA 02114

Vivian Shevitz, Pro Hac Vice
46 Truesdale Lake Drive
South Salem, New York 10590
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