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COMPLAINT 

 
1. This matter is a core proceeding and this Court has jurisdiction pursuant to 28 USC §§ 157 

and  1334.  
 
2. KH Financial, LLC (hereinafter the Debtor) filed a petition for relief under Chapter 7 of the 

Bankruptcy Code on March 29, 2006. 
 
3. David M. Nickless is the duly appointed Chapter 7 Trustee. 
 
4. LBM Financial, LLC (hereinafter LBM), is, upon information and belief, a limited liability 

company with a last and usual place of business at 171 Locke Drive, Marlborough, MA 
01752. Upon information and belief LBM is located in the same office suite as that of those 
businesses owned by the Debtor as well as one defunct and three operating entities noted on 
the bankruptcy petition filed by Kirk Hundley, the principal of the Debtor, as being owned in 
whole or in part by him. 

 
5. Marcello Mallegni (hereinafter Mallegni) is an individual residing at 8 Wolfpen Lane, 

Southborough, Massachusetts. Mallegni is and at all times material hereto at least acted as 
the “authorized agent” of LBM. Mallegni, was also either directly or indirectly, the prior 
owner of Atlantic Stone, LLC. (hereinafter Atlantic Stone).  

 
6. Upon information and belief at least a portion of the Debtor’s business involved loans to 

builders, developers, and other businesses and individuals.  
 

  



7. In furtherance of the Debtor’s business it and LBM executed a number of agreements 
prepared by LBM and Mallegni (hereinafter the Participation Agreements). The Participation 
Agreements provided in part that the Debtor would provide funds to LBM equal to a 
percentage of an individual loan, that LBM would disburse funds to and collect all payments 
from the borrowers, that LBM would be paid a management fee of 10% of the interest 
collected (but only if and when any individual loan was paid off), and that the Debtor would 
be paid its percentage interest of the funds collected from the borrower. A true copy of a 
Participation Agreement is attached hereto at A. 

 
8. Upon information and belief LBM has not turned over to the Debtor any interest payments or 

principal reduction payments received from lenders since at least November 2005. 
 
9. The debtor listed on its Schedules of Assets Participation Agreements having a total value of  

over $1.5 million. 
 
10. By document purportedly dated May 19, 2005 the Debtor executed an Assignment of a 

mortgage held by it in the principal amount of $400,000 from Les Industries ASI Canada, 
Inc., purportedly assigning said mortgage, together with the note and claim secured thereby, 
to LBM. No consideration is noted on the Assignment nor is the Trustee aware of any 
consideration having been provided. A true copy of the Assignment of Mortgage is attached 
hereto at B. 

 
11. Upon information and belief LBM and Mallegni were aware in March, 2006 that the Debtor 

intended or at least was likely to file a bankruptcy petition in the immediate future. 
 
12. By document dated March 27, 2006, two days prior to the bankruptcy petition, LBM 

accepted the Assignment. A true copy of the Acceptance of Assignment is attached hereto at 
C. 

 
13. On March 31, 2006, two days after the Debtor filed its bankruptcy petition, LBM caused to 

be recorded with the Land Registry of the Registration Division of Stanstead in the Province 
of Quebec, Canada the Assignment of Mortgage, Acceptance of Assignment of Mortgage, 
and Summary (hereinafter referred to as the Assignment Documents). A true copy of the 
Summary is attached hereto at D. 

 
COUNT I 

PREFERENTIAL TRANSFER 
 
14. The Trustee repeats and alleges paragraphs 1-13 
 
15. LBM is an insider as that term is defined by section 547 of the Bankruptcy Code. 
 
16. At the all times material hereto the Debtor was insolvent. 
 
17. The execution, delivery, and recordation of the Assignment Documents was on account of 

an antecedent debt. 

  



 
18. The execution, delivery, and recordation of the Assignment Documents is a preferential 

transfer as that term is defined by Section 547 of the Bankruptcy Code. 
 
WHEREFORE David M. Nickless, Trustee prays that:  
 
1. This court void the assignment of the mortgage, together with the note and claim secured 

thereby, given by Les Industries ASI Canada to the Debtor. 
 

2. This court order a turnover to the Trustee of all payments received by LBM Financial, LLC 
from Les Industries ASI Canada. 

 
3. He be granted interest and his costs. 

 
4. He be granted such further and other relief as is just. 
 

COUNT II 
FRAUDULENT TRANSFER 

 
19. The Trustee restates and alleges paragraphs 1-18 
 
20. The execution, delivery, and recordation of the Assignment Documents was for less than fair 

consideration. 
 
21. The execution, delivery, and recordation of the Assignment Documents was a fraudulent 

transfer as that term is described by Section 548 of the Bankruptcy Code and MGL Chapter 
109A. 

 
WHEREFORE David M. Nickless, Trustee prays that:  
 
1. This court void the assignment of the mortgage, together with the note and claim secured 

thereby, given by Les Industries ASI Canada to the Debtor. 
 

2. This court order a turnover to the Trustee of all payments received by LBM Financial, LLC 
from Les Industries ASI Canada. 

 
3. He be granted interest and his costs. 

 
4. He be granted such further and other relief as is just. 

  



 
COUNT III 

POST-PETITION TRANSACTION 
 
22. The Trustee restates and alleges paragraphs 1-21 
 
23. The recordation of the Assignment Documents occurred two days after the Debtor filed its 

bankruptcy petition. 
 
24. LBM was neither a good faith purchaser nor a party without knowledge of the Debtor’s 

bankruptcy petition. 
 
25. Pursuant to Section 549 of the Bankruptcy Code the Trustee may avoid the recordation of 

the Assignment Documents as unauthorized post-petition transactions. 
 
WHEREFORE David M. Nickless, Trustee prays that: 
 
1. This court issue an order declaring void the recordation of the Assignment of Mortgage, 

together with the note and claim secured thereby, filed with the Land Registry of the 
Registration Division of Stanstead in the Province of Quebec, Canada. 

 
2. He be granted such further and other relief as is just. 
 

COUNT IV 
BREACH OF CONTRACT 

 
26. The Trustee restates and alleges paragraphs 1-25. 
 
27. Pursuant to the terms of the Participation Agreements LBM is required to turn over to the 

Debtor the Debtor’s percentage interest of payments received from each of the borrowers 
under the individual Participation Agreements. 

 
28. In breach of the Participation Agreements LBM has failed to pay to the Debtor any funds 

received since November of 2005. 
 
29. To the extent that LBM has paid itself any “management fee” of 10% from the proceeds of 

any loans in which the principal amount was not paid in full said payment was in breach of 
the Participation Agreements. 

 
WHEREFORE David M. Nickless, Trustee, prays that:  
 
1. He be granted damages in an amount to be determined together with interest and his costs.  

 
2. He be granted such further and other relief as is just. 
 

COUNT V 

  



BREACH OF FIDUCIARY DUTY 
 
30. The Trustee restates and alleges paragraphs 1-29. 
 
31. As the lead member in the Participation Agreements LBM owes the Debtor a fiduciary duty 

to fully comply with the terms of the Participation Agreements. 
 
32. As the sole authorized agent under the Participation Agreements Mallegni owes the Debtor a 

fiduciary duty to fully comply with the terms of the Participation Agreements. 
 
33. LBM and Mallegni have breached their fiduciary duties by failing to timely turn over to the 

Debtor its proportional amount of funds received from borrowers and by failing to provide an 
accounting of the proceeds of loans in which the Debtor has provided funds in furtherance of 
a Participation Agreement. 

 
WHEREFORE David M. Nickless, Trustee, prays that: 
 
1. He be granted that sum to which he is entitled together with interest and his costs. 

 
2. He be granted such further and other relief as is just. 
 

COUNT VI 
ACCOUNTING 

 
34. The Trustee restates and alleges paragraphs 1-33. 
 
35. LBM, and Mallegni as its sole authorized agent, have failed and refused to account for funds 

received by it pursuant to the Participation Agreements. 
 
36. The Trustee is entitled to an accounting of all funds received from borrowers whose loans 

were funded in part by the debtor pursuant to a Participation Agreement 
 
WHEREFORE David M. Nickless, Trustee, prays that LBM Financial, LLC and Marcello 
Mallegni be ordered to provide to the Trustee a full accounting of all loans in which the debtor 
was a participant. 
 

COUNT VII 
11 USC SECTION 362 

 
37. The Trustee restates and alleges paragraphs 1-36. 
 
38. Upon information and belief the Debtor orally notified LBM not later than March 28, 2006 

that it intended to immediately file a petition for relief under the Bankruptcy Code. 
 

  



39. By e-mail on March 29, 2006 the Debtor notified LBM and Mallegni that it had filed a 
petition for relief under Chapter 7 of the Bankruptcy Code. A true copy of the e-mail to 
Barry Braunstein, counsel to LBM,  is attached hereto at E. 

 
40. Although they had actual knowledge of the bankruptcy filing LBM and Mallegni recorded 

the Assignment Documents with the Land Registry of the Registration Division of Stanstead 
in the Province of Quebec, Canada 

 
41. The recordation of the Assignment Documents with actual knowledge of the bankruptcy 

filing was a willful violation of the automatic stay established pursuant to Section 362 of the 
Bankruptcy Code. 

 
WHEREFORE David M. Nickless, Trustee, prays that  
 
1. This court declare the recordation of the Assignment of Mortgage, Acceptance of 

Assignment of Mortgage, and Summary with the Land Registry of the Registration Division 
of Stanstead in the Province of Quebec, Canada to be void. 

 
2. Pursuant to Section 362(k) of the Bankruptcy Code this court grant the Trustee his 

reasonable attorneys fees and punitive damages in an amount to be determined  
 

COUNT VIII 
MGL CHAPTER 93A 

 
34. The Trustee restates and alleges paragraphs 1-41. 
 
35. Each of the Debtor, LBM, and Mallegni are engaged in business. 
 
36. The actions of LBM and Mallegni, including, but not limited to, failing to provide the debtor 

an accounting of funds received under the Participation Agreements, failing to turn over to 
the Debtor funds due under the Participation Agreements, obtaining immediately prior to the 
bankruptcy filing the Assignment and executing an acceptance of the Assignment, and 
recording after the bankruptcy petition the Assignment and Acceptance are unfair and 
deceptive acts as those terms are described by MGL Chapter 93A and the regulations 
promulgated thereunder. 

 
37. As a result of the actions of LBM and Mallegni the Debtor has suffered and continues to 

suffer substantial losses. 
 
WHEREFORE David M. Nickless Trustee prays that he be granted treble damages together with 
his attorney’s fees. 

  



  

 
COUNT IX 

EQUITABLE SUBORDINATION 
 
38. The Trustee restates and alleges paragraphs 1-45. 
 
39. The Debtor listed on its bankruptcy petition unspecified obligations owed to LBM in the 

amount of $817,000. Said obligations are noted as contingent, unliquidated, and disputed. 
 
40. The actions of LBM and Mallegni, including but not limited to, failing to provide the Debtor 

an accounting of funds received under the Participation Agreements, failing to turn over to 
the Debtor funds due under the Participation Agreements, obtaining immediately prior to the 
bankruptcy filing the Assignment, executing an acceptance of the Assignment, and recording 
after the bankruptcy petition the Assignment and Acceptance justify equitable subordination 
pursuant Section 510(c) of the Bankruptcy Code. 

 
WHEREFORE David M. Nickless Trustee prays that: 
 
1. To the extent that LBM Financial, LLC has any claim against the Debtor, it be subordinated 

to the claims of all other creditors. 
 
2. This court enter an order transferring to the bankruptcy estate the Assignment of Claim held 

by LBM Financial, LLC. 
 
3. He be granted such further and other relief as is just. 
 
 
 
      /S/  David M. Nickless            
      David M. Nickless, Trustee    
      Nickless and Phillips, P.C. 
      625 Main Street 
      Fitchburg, MA  01420 
      BBO No. 371920 
      (978) 342-4590 
      dnickless.nandp@verizon.net 
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